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THE ATTORNEY GENERAL OF
CANADA

Respondent

REASONS FOR JUDGMENT

NADON J.A.

L. Introduction

[1] Before us are two appeals by 3510395 Canada Inc., operating as CompuFinder (the
appellant) in respect of two related compliance and enforcement decisions of the Canadian
Radio-Television and Telecommunications Commission (the CRTC). In the first decision,
the CRTC dismissed the appellant’s constitutional challenge to An Act to promote the
efficiency and adaptability of the Canadian economy by regulating certain activities that
discourage reliance on electronic means of carrying out commercial activities, and to
amend the Canadian Radio-television and Telecommunications Commission Act, the
Competition Act, the Personal Information Protection and Electronic Documents Act and
the Telecommunications Act, S.C. 2010, ¢. 23 (CASL or the Act). The CRTC determined
that the Act is intra vires Parliament’s trade and commerce power under section 91(2) of
the Constitution Act, 1867 (the Constitution Act), and that its infringement of freedom of
expression pursuant to section 2(b) of the Canadian Charter of Rights and Freedoms, s 8,
Part 1 of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK),

1982, ¢ 11 (the Charter) is justified under section 1. In the second decision, the CRTC
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found that the appellant had committed four violations of CASL and imposed a $200,000

administrative monetary penalty (AMP).

[2] The appellant appeals the CRTC’s decisions pursuant to subsection 27(1) of CASL,

which permits appeal to this Court of CRTC decisions made under CASL.

[3] For the reasons that follow, I would dismiss the appeals with costs.

II. Applicable Legislation

[4] A full list of CASL’s provisions challenged by the appellant can be found in Appendix

A. Key provisions are reproduced throughout the analysis section of these reasons.

III. Facts

[5] CASL was enacted by Parliament in 2010 and came into force in 2014. It provides for
the regulation of certain forms of commercial conduct relating to electronic commerce (e-

commerce), most notably the sending of commercial electronic messages (CEMs).

[6] The appellant was a small business located in Morin Heights, Québec. It began
operations in 1998 and offered approximately 300 professional training courses in areas
such as team management, administrative skills, budget planning and effective use of

social media. E-mail marketing was the appellant’s primary means of business
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/item/480093/index.do 5/160
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development.

[7] The appellant conducted three advertising campaigns between July and September
2014 during which it sent 317 CEMs to various recipients. These CEMs promoted the
appellant’s educational and training services and were sent primarily to individuals
working in the province of Quebec. On March 5, 2015, following an investigation, the
appellant was issued a Notice of Violation (NOV) pursuant to section 22 of CASL. The
NOV alleged that the appellant had not obtained recipients’ consent prior to sending the
CEMs in question, contrary to paragraph 6(1)(a) of CASL. The NOV also alleged that
some of the CEMs did not contain a functioning “unsubscribe” link, contrary to paragraph

6(2)(c) of CASL. The NOV imposed a $1,100,000 AMP on the appellant.

[8] On May 15, 2015, the appellant made representations to the CRTC pursuant to section
24 of CASL. The appellant denied it had violated CASL, complained of bias in the
investigation into its activities and argued that it had received inadequate disclosure in
relation to the proceedings. The appellant also asserted that CASL is, in any event,
unconstitutional. On October 19, 2017, the CRTC rendered a decision in the matter
pursuant to subsection 25(1) of CASL. The CRTC bifurcated its decision into Compliance
and Enforcement Decision CRTC 2017-367 (the Constitutional Decision) addressing
CASL’s constitutionality, and Compliance and Enforcement Decision CRTC 2017-368

(the Notice of Violation Decision) addressing the appellant’s alleged violations of CASL.

IV. CRTC’s Decisions
https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/item/480093/index.do 6/160
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[9] In the Constitutional Decision, the CRTC determined that CASL is both valid and
Charter compliant. The CRTC then found, in the Notice of Violation Decision, that the

appellant had indeed violated CASL.

A. Constitutional Decision

(1) Jurisdiction

[10] The CRTC cited Hunt v. T&N plc, [1993] 4 S.C.R. 289, 109 D.L.R. (4th) 16 and
Nova Scotia (Workers’ Compensation Board) v. Martin, 2003 SCC 54, [2003] 2 S.C.R.
504 in support of its jurisdiction to determine the division of powers and Charter issues
respectively. The key requirement to ground a tribunal’s jurisdiction over either type of
constitutional question is that the tribunal must have the authority to determine questions
of law. Subsection 34(1) of CASL grants the CRTC the ability to decide any question of
law or fact in any proceeding under the Act. The parties agree that the CRTC had

jurisdiction to address both constitutional questions.

(2) CASL is Intra Vires Parliament

[11] The CRTC found that CASL is intra vires Parliament after a two-step division of
powers analysis, looking first at the Act’s pith and substance and secondly at its proper

classification under the heads of power enumerated in the Constitution Act.
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(Constitutional Decision at para. 43). In reaching this conclusion, the CRTC considered
that CASL regulates other online threats besides CEMs. The CRTC determined that the
direct effect of CASL is to regulate not just CEMs, but also the alteration of transmission
data in electronic messages and the installation of unwanted computer programs in the
course of commercial activities. The overall effect of CASL, according to the CRTC, is to
implement a scheme to help ensure “the viability of e-commerce throughout Canada”

(Constitutional Decision at para. 47).

[13] At the classification stage of its analysis, the CRTC considered the five indicia of
valid general trade and commerce legislation set out in General Motors of Canada Ltd. v.
City National Leasing, [1989] 1 S.C.R. 641, 58 D.L.R. (4th) 255 [General Motors]. The
CRTC determined that CASL is a general regulatory scheme under the oversight of a
regulatory agency, and that it deals with issues of crucial importance to the national
economy. Central to the latter conclusion was the CRTC’s finding that electronic threats
are not confined to a set or group of participants in any economic sector or to a specific
region in Canada. The CRTC also determined that the provinces would be unable to
achieve the scheme’s goals for two reasons: first, because the matters regulated have
national effects implicating all sectors of Canada’s digital economy, and, secondly,
because of the provinces’ inherent prerogative to resile from any interprovincial scheme.
Finally, the CRTC found that the absence of any province from a CASL-like scheme

would jeopardize its successful operation.
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[14] The CRTC ultimately concluded that CASL’s pith and substance falls within

Parliament’s power over general trade and commerce pursuant to section 91(2) of the

Constitution Act. The CRTC thus found CASL intra vires Parliament.

(3) CASL Violates Section 2(b) of the Charter, but Is Justified Under Section 1

[15] The Attorney General conceded that CASL’s impugned provisions infringe section
2(b) of the Charter because they prohibit the sending of unsolicited CEMs that convey

meaning. The CRTC accepted this concession.

[16] The CRTC conducted a section 1 analysis according to the test set out in R. v. Oakes,
[1986] 1 S.C.R. 103, 26 D.L.R. (4th) 200 and modified in Dagenais v. Canadian
Broadcasting Corp., [1994] 3 S.C.R. 835, 120 D.L.R. (4th) 12.

[17] The CRTC first determined that CASL is a limit prescribed by law. The CRTC held
that the definition of CEM, though broad, is not vague as it focuses on electronic
messages that encourage participation in a commercial activity, provides a list of examples
of targeted conduct and several of its key terms are defined in the Act. The CRTC found
that the definition was sufficiently precise to limit enforcement discretion and delineate a
zone of risk. The CRTC cited Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1
S.C.R. 927, 58 D.L.R. (4th) 577 for the proposition that certainty is not the applicable
standard: “[a]bsolute precision in the law exists rarely, if at all. The question is whether
the legislature has provided an intelligible standard according to which the judiciary must

do its work.” (Constitutional Decision at para. 90). The CRTC answered this question in

https://decisions.fca-caf.gc.calfca-caf/decisions/en/item/480093/index.do
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the affirmative.

[18] The CRTC next determined that CASL’s objective is sufficiently important to warrant
limiting a Charter right. The CRTC located CASL’s objective in the Act’s title: “to
promote the efficiency and adaptability of the Canadian economy by regulating certain
activities that discourage reliance on electronic means of carrying out commercial
activities...” The CRTC found this objective to be pressing and substantial based on
evidence of the negative impacts that unsolicited commercial electronic messages (spam)

and related electronic threats can have on e-commerce in Canada.

[19] At the first stage of the three-pronged proportionality analysis the CRTC found that
CASL’s limits on free expression are rationally connected to its objectives. The CRTC
considered it logical and reasonable to conclude that a prohibition against unsolicited
CEMs would reduce spam and therefore spam’s adverse effects on Canadian businesses
and consumers. The CRTC also noted that, based on the record, CASL appears to be

having its intended effect.

[20] The CRTC next determined that CASL passes the minimal impairment test. The
CRTC found the Act sufficiently tailored to impair Charter rights no more than necessary.
Although less restrictive alternatives exist, the CRTC considered that these would not be
equally effective at achieving the government’s objective of preventing the negative

effects associated with spam. According to the CRTC, CASL’s various exceptions and
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range of reasonable alternatives as per RJR-MacDonald Inc. v. Canada (Attorney

General), [1995] 3 S.C.R. 199, 127 D.L.R. (4th) 1.

[21] Finally, the CRTC found CASL’s benefits proportional to its deleterious effects on
free expression. The CRTC first noted that CASL’s infringement relates specifically to
commercial expression. The CRTC cited R. v. Keegstra, [1990] 3 S.C.R. 697, [1991] 2
W.W.R. 1 [Keegstra] for the proposition that this type of expression lies outside the core
values protected by section 2(b). The CRTC then considered that the record shows that
CASL’s negative effects include causing some businesses to adjust, curtail or even
terminate their e-mail marketing practices, and creating a perception among some
Canadian businesses that they can no longer compete with their American counterparts.
However, the CRTC considered that the evidence also shows no material lessening of the
effectiveness of electronic marketing and, at the same time, a 37% drop in spam
originating from Canada. The CRTC furthermore observed that, while CASL does
infringe freedom of expression, the targeted conduct is still permitted so long as the sender
obtains recipient consent, identifies itself and includes an unsubscribe mechanism. Thus,

CASL is far from a total ban on commercial speech in general or CEMs in particular.

[22] The CRTC found that the Attorney General had met its burden of showing that the
deleterious effects of CASL’s limits on free expression do not outweigh the limitations’
benefits to the greater public good, which include increasing confidence in e-commerce

and thereby benefitting the economy as a whole.

https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/item/480093/index.do 11/160
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[23] The CRTC concluded that CASL’s violation of freedom of expression guaranteed by

section 2(b) of the Charter is justified under section 1.

(4) Impugned Provisions Do Not Trigger Section 11 of the Charter

[24] The CRTC held that the impugned provisions of CASL do not create an offence for
the purposes of section 11 of the Charter. The CRTC applied the two-part test from
Guindon v. Canada, 2015 SCC 41, [2015] 3 S.C.R. 3 [Guindon] for determining whether a
statutory infraction constitutes an offence within the meaning of section 11. First, the
CRTC examined the objectives of the legislation and the process leading to the imposition
of the sanction and concluded that the proceedings were not criminal in nature. According
to the CRTC, the objectives of the proceedings, considered in their full legislative context,
have a regulatory purpose namely deterring spam and other electronic threats. The
purpose of the proceedings, in the CRTC’s view, amounts to regulating a limited sphere of
activity. The CRTC also found that the process leading to a sanction does not bear any of
the hallmarks of a criminal proceeding. For instance, CASL does not use language

YEAN1Y

typically associated with the criminal process, such as “guilt”, “acquittal”, “indictment”,

29 <¢

“summary conviction”, “prosecution”, or “accused”, but instead uses terms such as
“balance of probabilities”, “due diligence”, “penalty”, “undertaking”, and
“representations”. Neither do proceedings under CASL involve arrest, the laying of
charges, a summons to a criminal court nor the possibility of a criminal record. Finally,

section 30 of CASL explicitly states that a violation of the Act is not an offence and that

section 126 of the Criminal Code R.S.C. 1985, c. C-46 does not apply.

https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/item/480093/index.do 12/160
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[25] Turning to the second prong of the Guindon test, the CRTC found that CASL does
not prescribe a true penal consequence. The CRTC considered that, though the maximum
quantum possible for an AMP under CASL is high, the jurisprudence has avoided placing
an arbitrary upper limit on AMPs. Furthermore, the maximum need not be applied except
where truly warranted. The CRTC pointed to case law where it was found that AMPs of
similar magnitudes to those under CASL did not trigger section 11. The CRTC also
observed that the quantum of an AMP under CASL is determined according to the factors
set out in subsection 20(3), which, according to the CRTC, reflect regulatory
considerations rather than principles of criminal sentencing. The CRTC further found that
no stigma attaches to the imposition of an AMP under CASL. Finally, although AMPs are
paid into the Consolidated Revenue Fund, which could suggest a true penal consequence,

the CRTC found that this factor alone was not dispositive.

(5) CASL Does Not Violate Sections 7 and 8 of the Charter

[26] The CRTC found that, because CASL does not create an offence for the purposes of
section 11 of the Charter, the rights provided by sections 7 and 8 to individuals subject to
penal proceedings also do not apply. The CRTC therefore held that CASL does not violate

sections 7 and 8 of the Charter.

B. Notice of Violation Decision

https://decisions.fca-caf.gc.calfca-caf/decisions/en/item/480093/index.do
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[27] In the second of its two decisions, the CRTC applied CASL to the facts set out in the

NOV issued to the appellant and concluded that the appellant did, in fact, violate the Act.
The CRTC considered 317 electronic messages sent by the appellant to various recipients
between July and September 2014. These messages formed the basis of three alleged
violations of paragraph 6(1)(a) of CASL for sending CEMs without the consent of
recipients and one alleged violation of paragraph 6(2)(c) for sending CEMs without a
functioning unsubscribe mechanism. The CRTC ultimately concluded that the appellant

had committed all four violations.

(1) Preliminary Issues

(a) Effect of Appellant s Bankruptcy Proceedings

[28] The CRTC found that its review of the NOV was unaffected by the appellant having
filed a notice of intention to make a proposal under the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3 (the Bankruptcy Act) on August 9, 2016. The appellant listed the

CRTC as an unsecured creditor on November 28, 2016.

(b) The Appellant Did Not Suffer Prejudice During or After the
Investigation

[29] The CRTC rejected the appellant’s claim that it suffered prejudice at the investigation
stage because it was not asked whether any exemptions applied to its circumstances. The
CRTC also rejected the appellant’s argument that the investigation report supporting the
NOV failed to properly consider whether any exemptions applied. The CRTC recalled that

the appellant was informed that it was free to submit information regarding potentially

https://decisions.fca-caf.gc.calfca-caf/decisions/en/item/480093/index.do
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applicable exemptions during the production stage of the investigation. The appellant was
given another opportunity when making representations to the CRTC. The appellant took
advantage of the latter opportunity and the CRTC considered its submissions on
exemptions in its decisions. The CRTC therefore determined that the appellant was not

prejudiced during the investigation or afterward.

(¢) Evidence Supporting the Investigation Report

[30] The CRTC reduced the number of CEMs under consideration from the 451 identified
in the investigation report to 317 based on, inter alia, evidentiary deficiencies in the
investigation report and the fact that some CEMs appeared to fall outside the relevant time

period set out in the NOV.

(2) Violations of CASL

[31] To decide whether the appellant committed the alleged violations, the CRTC first
determined that none of CASL’s exclusions applied to exempt the appellant’s CEMs from
the consent and content requirements set out in section 6. The CRTC then found that
providing a non-functioning link in addition to a functioning link in a CEM violated
CASL’s requirements regarding unsubscribe mechanisms. Finally, the CRTC held that the

appellant could not rely on the defense of due diligence.

(a) CEMs Did Not Qualify for Business-to-Business Exemption

[32] The CRTC held that the appellant failed to establish that the “business-to-business”

15/160
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exemption applied to any CEMs under consideration. Subparagraph 3(a)(11) ot the

Electronic Commerce Protection Regulations S.O.R./2013-221 (Governor in Council
Regulations) provides that section 6 of CASL does not apply to CEMs sent between
members of organizations where those organizations have a relationship and the messages
relate to the activities of the recipient organization. The CRTC found that the appellant’s
evidence that an organization had paid the appellant for a training course on behalf of one
of its employees did not, on its own, establish a relationship that would allow the appellant
to directly solicit every other employee in that organization. At most, such a transaction
might be evidence of a business relationship between the appellant and the single

employee for the purposes of implied consent pursuant to paragraph 10(9)(a) of CASL.

[33] The CRTC indicated that evidence of a relationship for the purposes of the business-
to-business exemption might include evidence that the member of an organization with
whom the appellant had dealings had the authority and intent to create such a relationship
on behalf of the organization. The CRTC also indicated that a history of correspondence
with an organization could, depending on its contents, support the existence of such a
relationship. However, in the CRTC’s view, the appellant failed to provide sufficient
evidence of relationships with any of the organizations to which the appellant had sent

CEM:s.

(b) Non-functioning Unsubscribe Mechanisms

[34] The investigation into the appellant’s activities revealed that 87 CEMs contained a

non-functioning unsubscribe link, contrary to paragraph of 6(2)(c) of CASL. More

https://decisions.fca-caf.gc.calfca-caf/decisions/en/item/480093/index.do
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specifically, these CEMs contained two unsubscribe links: one that appeared to function

properly and one that produced an error message when accessed.

[35] The CRTC found that the non-functioning links created confusion and frustration
among recipients and made some believe that they were unable to unsubscribe. According
to the CRTC, the 87 CEMs failed to meet the standards set out in subsections 3(1) and
3(2) of the Electronic Commerce Protection Regulations (CRTC) S.O.R./2012-36 (the
CRTC Regulations), which respectively require that unsubscribe mechanisms be “set out
clearly and prominently” and “must be able to be readily performed.” The CRTC therefore
found that these CEMs violated paragraph 6(2)(c) of CASL, which requires that

unsubscribe mechanisms “conform[] to the prescribed requirements” just mentioned.

(¢) Implied Consent from Conspicuous Publication Not Established

[36] The CRTC rejected the appellant’s argument that 132 of the 317 messages under
review were sent with the implied consent of recipients due to the conspicuous publication
of the recipients’ email addresses. Paragraph 10(9)(b) of CASL states that consent is
implied for the purposes of section 6 of the Act where the recipient “has conspicuously
published, or has caused to be conspicuously published, the electronic address to which
the message is sent, the publication is not accompanied by a statement that the person does
not wish to receive unsolicited commercial electronic messages at the electronic address
and the message is relevant to the person’s business, role, functions, or duties in a business

or official capacity”.

https://decisions.fca-caf.gc.calfca-caf/decisions/en/item/480093/index.do
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[37] The CRTC found that much of the evidence relied on by the appellant did not
demonstrate that recipients had conspicuously published their electronic addresses within
the meaning of paragraph 10(9)(b). The appellant obtained some addresses from third-
party directory websites that gave no indication that listings were user-submitted. The
appellant took other addresses from online directories comprised of user-submitted
information, but which contained disclaimers stating that unsolicited CEMs were not to be
sent to the listed addresses. In other cases, the CRTC found that the appellant merely
assumed or speculated what the recipient organization or individual’s role, functions or
duties might be, without supporting evidence. In none of these situations, in the CRTC’s
view, were the requirements of the conspicuous publication exemption in paragraph 10(9)

(b) of CASL met.

(d) Due Diligence Defence Not Applicable

[38] The CRTC rejected the appellant’s alternative argument that, if it had violated CASL,
it should not be found liable because it had exercised due diligence to prevent the
violations. Steps taken by the appellant included hiring new employees expressly to obtain
recipients’ consent to receive CEMs; contacting the CRTC for guidance on the business-
to-business exemption; achieving nearly perfect compliance with unsubscribe

mechanisms; and hiring a consulting firm to develop a compliance program.

[39] The CRTC found some of these measures irrelevant to a due diligence defence

because they were taken after the alleged violations. Other measures, in the CRTC’s view,

https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/item/480093/index.do 18/160
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demonstrated the appellant’s awareness of CASL’s requirements, but it was not clear that

the measures had, or could have had, any impact on avoiding the violations at issue. The
CRTC also found some of the appellant’s claims unpersuasive, such as the claim to a
nearly perfect compliance rate with unsubscribe mechanisms—the appellant was sending
CEMs with non-functioning links so it is impossible to know how many unsubscribe
requests never reached the appellant. The CRTC concluded that the appellant had taken
some steps in preparation for the coming into force of CASL, but failed to show it had
taken all reasonable steps during the relevant period to avoid the violations at issue. The

CRTC therefore rejected the appellant’s due diligence defence.

(3) Conclusions on Appellant’s Violations

[40] The CRTC found that the appellant sent 317 CEMs to recipients without their prior
consent contrary to paragraph 6(1)(a) of CASL. The CRTC determined that the business-
to-business exemption in subparagraph 3(a)(i1) of the Governor in Council Regulations
did not apply to these CEMs and that none of the recipients had conspicuously published
their electronic addresses within the meaning of paragraph 10(9)(b) of CASL. The CRTC
also held that 87 of the 317 messages contravened paragraph 6(2)(c) of CASL by
containing a non-functioning unsubscribe mechanism. The CRTC held that the appellant
could not rely on the defense of due diligence to excuse these violations. The CRTC
therefore concluded that, on a balance of probabilities, the appellant had committed three

violations of 6(1)(a) CASL and one violation of 6(2)(c) CASL, as set out in the NOV.

(4) CRTC Reduced AMP from $1,100,000 to $200,000

https://decisions.fca-caf.gc.ca/fca-caf/decisions/en/item/480093/index.do 19/160
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[41] The CRTC concluded that the appropriate amount for an AMP in this case is
$200,000 rather than the $1,100,000 set out in the NOV. To reach this conclusion, the
CRTC compared the appellant’s conduct against the factors in subsection 20(3) of CASL

for determining the amount of an AMP.

[42] The appellant had no history of violations or undertakings under CASL or associated
acts. Neither had it obtained any financial benefit from committing the violations.
However, there was no indication that the appellant had compensated any persons affected

by its violations.

[43] The CRTC held that the purpose of CASL’s AMP regime is to achieve compliance
through deterrence. However, in the CRTC’s view, the $1,100,000 AMP proposed in the
NOV over-emphasized general deterrence and was out of proportion to the amount
necessary to promote the appellant’s compliance specifically. The CRTC considered that a

lower amount would be appropriate.

[44] The CRTC found that the nature and scope of the appellant’s violations also
suggested a lower penalty was appropriate. The CRTC acknowledged that the harm
caused by the appellant’s messages was not the worst type of harm that unsolicited CEMs
can cause. However, the messages were generally disruptive and unwelcome, and the
frustration they caused was compounded by recipients’ inability to unsubscribe due to

non-functioning links. The CRTC also noted that it had already circumscribed the range of
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conduct still warranted a penalty, albeit in a lesser amount than suggested in the NOV.

[45] The CRTC next considered the appellant’s ability to pay the proposed penalty, a
factor that the CRTC found also favored a reduction from the initial $1,100,000 AMP. The
CRTC placed greater weight on the appellant’s annual revenues than its profits as an
indicator of the appellant’s ability to pay as it considered the latter could be more easily
manipulated to appear smaller. The CRTC found that the appellant’s claims that the
proposed penalty would have drastic impacts on its owners and on the company’s
continued viability lacked detailed support. In the CRTC’s view, there were some
indications that the appellant was able to pay the proposed penalty and others that it could
not. The CRTC concluded that the appellant had some ability to pay, but the extent of this

ability suggested a lower penalty was appropriate.

[46] The CRTC found that the appellant’s non-cooperation with the investigation into its
activities, as mentioned in the investigation report, should not be a significant factor in
calculating the size of the AMP necessary to promote the appellant’s compliance. The
CRTC was cognizant that procedures under CASL were still very new when the appellant
was attempting to navigate the investigation process, and the CRTC did not view the

appellant as having attempted to frustrate or forestall the investigation.

[47] The CRTC considered that the appellant’s efforts to improve compliance following

the investigation into its conduct were positive indicators of self-correction. Although
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these efforts did not negate the need for a penalty, in the CRTC’s view, they supported

imposition of a lower penalty than the one set out in the NOV.

[48] The final factor considered by the CRTC was the overall proportionality between the
AMP’s magnitude and the foregoing factors, as applied to the circumstances of the
appellant’s case. The CRTC concluded that the $1,100,000 AMP set out in the NOV was
out of proportion to what was required to promote the appellant’s compliance and decided

to lower the amount to $200,000.

[49] Despite finding the initial $1,100,000 AMP disproportionate to both the appellant’s
violations and the amount necessary to promote compliance, the CRTC rejected the
appellant’s argument that the AMP in this case constituted a true penal consequence and
thereby triggered section 11 of the Charter. The CRTC based this conclusion on the same
grounds on which it held, in the Constitutional Decision, that CASL, in general, does not

prescribe true penal consequences.

[50] The CRTC concluded that the appropriate penalty, in light of all relevant

circumstances, was an AMP of $200,000.

V. Appellant’s Submissions

A. Constitutional Decision

(1) CASL is Ultra Vires Parliament
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[51] The appellant argues that the CRTC erred in finding CASL intra vires Parliament’s
trade and commerce power. According to the appellant, the CRTC’s pith and substance
analysis was flawed because it considered CASL as a whole rather than focusing on the
specific provisions at issue. The CRTC began its analysis from too broad a starting point,

and this error compromised the remainder of its analysis.

[52] The appellant argues that the pith and substance of CASL’s “messaging portions”—
the provisions at issue—go beyond trade and commerce. These provisions, according to
the appellant, capture all messages that might have a minor commercial purpose, regulate
purely local messaging and interfere with contractual terms. The pith and substance of
CASL’s messaging provisions is therefore, in the appellant’s view, to regulate unsolicited
messages generally. The impugned provisions thus fall squarely within provincial

jurisdiction over municipalities, local matters and property and civil rights.

[53] The appellant argues that the impugned provisions cannot come under Parliament’s
general trade and commerce power merely because certain aspects of CEMs have a
national dimension. The appellant points out that CASL’s CEM provisions displace
provincial regulation concerning consumer protection, privacy and marketing. The
appellant also argues the provinces are capable of adopting laws addressing the concerns

targeted by CASL.

(2) CASL Violates Section 2(b) and Is Not Saved Under Section 1
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[54] The appellant argues that CASL’s violation of section 2(b) of the Charter is not saved

under section 1.

(a) CASL Too Vague to Constitute “Limit Prescribed by Law”

[55] The appellant argues that CASL’s key definitions are too broad and open-ended to
delineate a clear zone of risk. CASL’s exemptions and regulations also cause confusion
and make compliance difficult. The appellant says that, because content accessible via a
link can convert a message into a CEM, CASL creates an “unknowable risk”. The
appellant also contends that CASL creates an unintelligible standard due to the absence of
“factors helping the public or courts understand the ambit of risk” (Appellant’s
Constitutional Memorandum at para. 43). Finally, the appellant argues that the
requirement that CEMs contain contact information for any person “on whose behalf” the

message is sent is too vague.

(b) Objective of Impugned Provisions Not Pressing and Substantial

[56] The appellant asserts that the objective of the infringing measures is to eliminate
unsolicited electronic messages with any arguable commercial element. The appellant says
this is not a pressing and substantial objective. The CRTC is said to have erred by locating
CASL’s objective in the Act’s title and its section 3 purpose clause. According to the
appellant, the section 1 analysis is only concerned with the objective of the infringing

measures, specifically.
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[57] The infringing measures do not just guard against the most damaging and deceptive
forms of spam, which, the appellant agrees, would constitute a pressing and substantial
objective. Rather, the challenged provisions presumptively ban all messages with any
arguable commercial content, including a variety of beneficial messages. The appellant
argues that the objective of these measures cannot be to protect the economy, since they

actually impede e-commerce.

(¢) Impugned Provisions Not Rationally Connected to CASLs Objective

[58] The appellant argues that the CRTC erred in considering that a “rational, logical link
between the infringing measures and the government’s objectives” was sufficient to pass
the rational connection stage. The appellant says that the CRTC overlooked CASL’s many
“arbitrary, unfair” and “irrational considerations” that should have caused the Act to
founder at the rational connection stage (Appellant’s Constitutional Memorandum at para.
52). The appellant argues that CASL’s prohibition on unsolicited CEMs is overbroad and
captures messages that are not detrimental to e-commerce, such as messages that send
coupons or rally support for victims of natural disasters. The appellant provides a list of
further examples of messages that it says would be captured by CASL’s prohibition and

that demonstrate the arbitrary, unfair and irrational nature of the prohibition.

(d) CASL Not Minimally Impairing

[59] The appellant again relies on overbreadth arguments to support its position that
CASL should fail the minimal impairment stage. The appellant asserts that the CRTC

erred hv failine to enoace with each snecific allecation of CASI s averreach. The CRTC
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thus failed to consider whether CASL truly represents the least drastic means of achieving
the government’s objectives. The appellant suggests that, instead of having an open-ended
definition of “CEM” and a closed set of exemptions, CASL could have employed a closed
definition of “CEM” and open-ended exemptions, similar to the approach taken in
Australia. CASL also could have adopted an opt-out rather than an opt-in model for
recipient consent. Other suggestions include, infer alia, excluding messages between
individuals from the definition of CEM, exempting beneficial actors from the prohibition
on unsolicited CEMs and excluding linked content from review in determining whether a
message is a CEM. The appellant argues that any one of these suggestions represents a
less drastic alternative to CASL. The Act is therefore not minimally impairing of section

2b).

(e) CASL’s Deleterious Effects Not Proportionate to Benefits

[60] The appellant argues that the CRTC erred in finding that CEMs fall outside the core
of section 2(b) and are therefore less worthy of protection than other forms of expression.
The appellant says that the CRTC also erred in failing to consider the many kinds of non-
commercial speech negatively impacted by CASL’s broad prohibition. The appellant
analogizes CASL to Alberta’s Personal Information Protection Act, S.A. 2003, c. P-6.5,
which relied on a similar presumptive ban plus exemptions model and which failed the
proportionality stage of the section 1 analysis in Alberta (Information and Privacy
Commissioner) v. United Food and Commercial Workers, Local 401,2013 SCC 62,
[2013] 3 S.C.R. 733.
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[61] The appellant argues that CASL curbs many forms of beneficial speech, including
political and religious speech, charitable and public benefit endeavours and advertising by
professionals. Conversely, it is not clear that CASL actually produces any benefits. The

Act’s severe impact on freedom of expression is therefore not justified.

(3) CASL Violates Sections 11, 7 and 8 of the Charter

[62] The appellant argues that CASL violates the right against self-incrimination in
sections 11 and 7 of the Charter as well as the right against unreasonable search and
seizure in section 8. The appellant claims that an AMP under CASL constitutes a “true
penal consequence” and therefore triggers section 11 (Appellant’s Constitutional
Memorandum at para. 85). The appellant asserts that those subject to CASL proceedings
are nevertheless denied various procedural safeguards guaranteed by section 11. The
appellant also argues that the statutory powers of compulsion granted to designated
persons under CASL violate the protection against self-incrimination provided by section
7 and the right to be free from unreasonable search and seizure under section 8. The
appellant states that these violations result when designated persons compel production of
documents from individuals and organizations and those documents are subsequently used

against the same individuals and organizations in CASL’s enforcement proceedings.

B. Notice of Violation Decision

(1) Application and Interpretation of the Bankruptcy Act

https://decisions.fca-caf.gc.calfca-caf/decisions/en/item/480093/index.do

27/160



11/16/2020

3510395 Canada Inc. v. Canada (Attorney General) - Federal Court of Appeal

[63] The appellant argues that the CRTC erred in finding that the appellant’s proposal to
its creditors pursuant to the Bankruptcy Act had no effect on the NOV. The appellant
asserts that the liabilities forming the basis of the NOV are unsecured claims that were
compromised by the acceptance of the appellant’s proposal by its creditors and the
insolvency court. According to the appellant, there was therefore no legal basis for the

CRTC to impose an AMP of $200,000.

[64] The appellant argues that the CRTC failed to consider the proper legal test for
determining whether the appellant’s liability created by the NOV is a “claim provable”
under the Bankruptcy Act. The appellant argues that the three-part test, set out in
Newfoundland and Labrador v. AbitibiBowater Inc., 2012 SCC 67, [2012] 3 S.C.R. 443, is
met by the AMP contemplated in the NOV, which constitutes a liability to a creditor (the
CRTC), was incurred before the appellant filed its notice of intention, and can be assigned
a monetary value. Because its liabilities arising from the NOV were, in fact, provable
claims, the appellant argues that it was released from them pursuant to its proposal
proceedings under the Bankruptcy Act. The appellant asserts that the CRTC erred in
imposing a $200,000 penalty on the basis of liabilities that had been discharged by its

proposal.

[65] Notably, the respondent concedes that the AMP is unenforceable against the appellant
outside the insolvency process (Respondent’s Notice of Violation Memorandum at paras.
22,24, 26). Although the enforceability of the AMP is therefore not a contested issue as

between the parties, the appellant nevertheless requests that this Court pronounce upon the
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issue. The appellant points out that the CRTC’s decision still states that the appellant’s
penalty was not compromised by its Bankruptcy Act proposal and that the AMP remains
enforceable. The appellant acknowledges that steps could be taken in insolvency court to
stay the enforcement of the AMP, and that the respondent has conceded its non-
enforceability, but notes that such a concession does not carry the same weight as a

judgement of this Court.

(2) CRTC’s Treatment of the Business-to-Business Exemption

[66] The appellant argues that the CRTC erred in finding that none of the 317 CEMs
under review qualified for the business-to-business exemption set out in subparagraph
3(a)(i1) of the Governor in Council Regulations. The appellant asserts that Parliament’s
intent in providing this exemption was to ensure that regular business communications
were not unnecessarily regulated by CASL. The appellant states that, for 168 of the 317
CEMs at issue, it provided evidence that the messages were sent to employees of
organizations with which the appellant had either a long history of correspondence or a
contractual relationship based on payment for employee training courses. The CRTC erred
in holding that such contractual relationships did not constitute relationships for the

purposes of the business-to-business exemption.

[67] The appellant claims that the CRTC adopted such a restrictive approach to the
exemption as to render it almost ineffectual. The CRTC’s interpretation is said to be
contrary to CASL’s purpose as it actually discourages use of electronic means of carrying

out commercial activities.
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[68] The appellant also argues that the CRTC confused the proper legal test for identifying
a “relationship” under the business-to-business exemption with the test for ascertaining an
“existing business relationship” for the purposes of implied consent under subsection
10(9) of CASL. The appellant says that, logically, the former term should be given a
“significantly broader meaning” than the latter, more “specific’ expression” (Appellant’s
Notice of Violation Memorandum at para. 64), particularly as Parliament chose not to

define the former term in the legislation.

[69] Further, the appellant argues, the CRTC’s interpretation of the relevance requirement
for the business-to-business exemption was overly restrictive. The appellant asserts that its
CEMs offered training services to help employees of recipient organizations develop their
skills. The recipient organizations were legally required to offer their employees training
programs “of the sort marketed and offered” by the appellant (Appellant’s Notice of
Violation Memorandum at para. 68). According to the appellant, the exemption does not
require that CEMs bear any more specific reference to the activities of recipient

organizations.

[70] Finally, the appellant argues that the CRTC invented the requirement that
relationships can only be formed with organizations through persons with sufficient
authority to bind their organization. The appellant says that such a requirement goes

against the text and spirit of the exemption.
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(3) CRTC’s Treatment of Implied Consent from Conspicuous Publication

[71] The appellant contends that the CRTC also erred in its interpretation and application
of paragraph 10(9)(b) of CASL, which provides that consent for the receipt of CEMs can
be implied where the recipient has conspicuously published its electronic address. The
appellant provided the CRTC with a table setting out each email address it claims was
conspicuously published, where it was published and the recipient’s job title, where
known. The appellant points to the table’s inclusion of recipients’ job titles as evidence
that the CEMs in question were related to the recipient’s business activities—a
requirement of implied consent under paragraph 10(9)(b). The appellant also argues that
the latter requirement was met because the CEMs related to courses “of general interest to

employees.” (Appellant’s Notice of Violation Memorandum at para. 78).

(4) CRTC’s Treatment of the Unsubscribe Mechanism Requirements

[72] Finally, the appellant argues that the CRTC erred in its interpretation and application
of section 3 of the CRTC Regulations, which requires that unsubscribe mechanisms be
displayed “clearly and prominently” and “be able to be readily performed” (Appellant’s
Notice of Violation Memorandum at para. 82). According to the appellant, the fact that
non-functioning links were included in some CEMs does not negate the fact that the
functioning links also present in those CEMs complied with the express wording of the
CRTC Regulations. The CRTC’s findings to the contrary are, according to the appellant, a

misinterpretation and misapplication of the requirements for unsubscribe mechanisms.
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VI. The Issues
A. Constitutional Challenge
1) Is CASL ultra vires Parliament?

2) Is CASL’s violation of section 2(b) of the Charter justified under section

1?
3) Does CASL violate section 11 of the Charter?

4) Does CASL violate sections 7 or 8 of the Charter?

B. Notice of Violation

1) Did the CRTC err in its interpretation and application of the business-to-

business exemption?

2) Did the CRTC err in its interpretation and application of CASL’s implied

consent requirements regarding conspicuous publication?

3) Did the CRTC err in its interpretation and application of CASL’s

requirements regarding unsubscribe mechanisms?

VII. Standard of Review

[73] These are appeals from two CRTC decisions in respect of proceedings under section
25 of CASL. CRTC decisions under section 25 are subject to a statutory right of appeal to
this Court (CASL, ss. 27(1)). The Supreme Court in Canada (Minister of Citizenship and
Immigration) v. Vavilov, 2019 SCC 65, 441 D.L.R. (4th) 1 [Vavilov] stated that “where the
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legislature has provided for an appeal from an administrative decision to a court, a court
hearing such an appeal is to apply appellate standards of review to the decision.” (Vavilov
at para. 37). The authority on appellate standards of review is Housen v. Nikolaisen, 2002
SCC 33, [2002] 2 S.C.R. 235 [Housen] according to which questions of law are reviewed
on the standard of correctness and questions of fact and mixed fact and law are reviewed

on the standard of palpable and overriding error.

[74] This Court’s review of the CRTC’s Constitutional Decision, concerning CASL’s
validity and Charter compliance, will proceed on the standard of correctness. The

Supreme Court explained the application of the correctness standard at paragraph 50 of

Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190:

When applying the correctness standard, a reviewing court will not show
deference to the decision maker’s reasoning process; it will rather
undertake its own analysis of the question. The analysis will bring the court
to decide whether it agrees with the determination of the decision maker; if
not, the court will substitute its own view and provide the correct answer.
From the outset, the court must ask whether the tribunal’s decision was
correct.

Accordingly, this Court will perform its own division of powers and Charter analyses with
respect to the impugned legislation to determine whether the Constitutional Decision will
be allowed to stand or must instead be brought in line with the findings of this Court.
Although the CRTC’s reasoning will be taken into account, “the reviewing court is

ultimately empowered to come to its own conclusions” (Vavilov at para. 54).
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[75] Conversely, this Court’s review of the Notice of Violation Decision, concerning the
application of CASL to the facts of this case, will be based on the standard of palpable and
overriding error. This Court will only interfere with a determination of the CRTC in this
regard if it discloses an error that is both obvious and goes to the very core of the case’s

outcome (Benhaim v. St-Germain, 2016 SCC 48, [2016] 2 S.C.R. 352 at para. 38).

VIII. The Constitutional Decision

A. Division of Powers Analysis: Validity under Subsection 91(2)

[76] The appellant challenges the CRTC’s finding that CASL is intra vires Parliament.
The CRTC determined that CASL is a valid exercise of Parliament’s jurisdiction over
trade and commerce pursuant to subsection 91(2) of the Constitution Act. More
specifically, the CRTC held that the Act falls under the second branch of the federal trade
and commerce power pertaining to general trade and commerce affecting Canada as a

whole.

[77] To determine whether the impugned legislation properly falls within Parliament’s
legislative competence, a division of powers analysis is required. This analysis typically
consists of two steps. At the initial stage, the legislation’s pith and substance is determined
by examining the law’s purpose and effects. At the second stage of the analysis, the
impugned legislation is classified by reference to the heads of power assigned to either

Parliament or the provinces by the Constitution Act. If the law falls under a head of power
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within the jurisdiction of the enacting level of government, the law is valid, or intra vires
the enacting legislature. If, on the other hand, the law is properly classified under a head
of power outside the competency of the enacting level of government it is ultra vires and
must be struck down (Reference re Securities Act, 2011 SCC 66, [2011] 3 S.C.R. 837 at
paras. 63—65 [Securities Reference]; Reference re Firearms Act (Can.), 2000 SCC 31,

[2000] 1 S.C.R. 783 at para. 15 [Firearms Reference]).

[78] Notably, however, where the inquiry specifically considers whether legislation is a
valid exercise of Parliament’s power over general trade and commerce, the case law
prescribes a particular method for conducting the division of powers analysis. A line of
jurisprudence culminating in General Motors established five indicia of validity for
matters falling under this branch of subsection 91(2). These indicia will be set out
explicitly below, but the purport of the General Motors test is, where “the law is part of a
general regulatory scheme aimed at trade and commerce under oversight of a regulatory
agency, it will fall under the general federal trade and commerce power if the matter
regulated is genuinely national in importance and scope.” (Securities Reference at para.

83).

[79] The Supreme Court’s advisory opinion in the Securities Reference demonstrates one
method of integrating the General Motors test into the division of powers analysis. In the
Securities Reference, the Supreme Court first conducted a pith and substance analysis of

the relevant legislation and then employed the General Motors test at the classification
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identify the main thrust of the proposed legislation having regard to its purpose and
effects, and then ask whether the scheme, thus characterized, meets the indicia set out in

General Motors.” (Securities Reference at para. 92).

(1) Scope of the Legislation to be Considered

[80] The appellant’s Notice of Appeal indicates that the appellant seeks a declaration of
invalidity with respect to CASL in its entirety. Before the CRTC, however, the appellant
challenged only certain provisions of CASL (Constitutional Decision at paras. 11-12). In
particular, the appellant’s validity arguments before the CRTC focused exclusively on the
Act’s CEM-related provisions (Constitutional Decision at para. 37). In its memorandum
for this appeal as well, the appellant confined its validity arguments to “CASL’s
messaging portions” (Appellant’s Constitutional Memorandum at para. 81). Accordingly, |
will proceed on the basis that the appellant’s challenge on validity relates solely to CASL’s

CEM provisions.

[81] The parties and the CRTC agree that CASL’s CEM provisions are the principal
provisions in issue (Constitutional Decision at para. 37). Nevertheless, there is
disagreement over the scope of the Act that should be considered in the division of powers
analysis. The appellant argues that the CEM provisions must be considered in isolation
and therefore the CRTC erred in considering CASL as a whole. More particularly, the
CRTC'’s pith and substance analysis took into account the purpose and effects of sections 7

and 8 which address the alteration of transmission data in electronic messages and the
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unauthorized installation of computer programs, respectively (Constitutional Decision at

paras. 37, 43, 45). The appellant argues that these provisions are not in issue and that the
proper approach is to determine the main thrust of the impugned CEM provisions in
isolation from the wider Act (Appellant’s Constitutional Memorandum at para. 80). The
respondent, for its part, defends the CRTC’s method (Respondent’s Constitutional
Memorandum at para. 90) despite applying the appellant’s approach of analyzing the
CEM provisions specifically (Respondent’s Constitutional Memorandum at paras. 92, 95,

96).

[82] To resolve this dispute, it is helpful to recall that the General Motors test assesses
validity at the level of the regulatory scheme. As the Supreme Court stated in General
Motors, though not an essential condition of validity, “[t]he presence of a scheme of
legislation is one of the most basic characteristics” of valid trade and commerce
legislation. Accordingly, “[m]ost provisions upheld under the second branch of's. 91(2)
will be connected to a regulatory scheme.” (General Motors at 667). The existence of a
regulatory scheme is not disputed in this case (Constitutional Decision at para. 53). There

is a dispute, however, respecting the scope of the relevant scheme.

[83] A regulatory scheme can be contained in a single provision or a severable part of an
act or it can comprehend an entire piece of legislation. The Supreme Court in General
Motors identified three constituent components of a regulatory scheme: prohibited

conduct, an investigatory procedure and a remedial mechanism (General Motors at 676).
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[84] There are two ways of viewing CASL for the purpose of identifying the regulatory
scheme relevant to the case at hand. First, the entire Act could be interpreted as
comprehending a single regulatory scheme. This is the view taken by the CRTC
(Constitutional Decision at paras. 37, 43, 45). On this approach, the prohibited conduct is,
broadly stated, “commercial conduct that discourages the use of electronic means to carry
out commercial activities” (CASL, s. 3). Sections 6—8 then describe three subsets of this
broader category of proscribed conduct, namely, the sending of unsolicited CEMs,
alteration of transmission data in electronic messages and unauthorized installation of
computer programs. On this reading, if the impugned provisions relating to CEMs were
found to intrude on the provinces’ legislative sphere, their validity could nevertheless be
secured by virtue of their relationship to CASL’s wider regulatory scheme—that is, if it
were determined that the wider scheme is valid and the provisions sufficiently integrated
relative to the extent of their intrusion on provincial competency. This is the essence of the
ancillary powers doctrine: “a finding that a provision standing alone, in its pith and
substance, intrudes on provincial powers does not determine its ultimate constitutional
validity [...] It is necessary to consider both the impugned provision and the Act as a
whole when undertaking constitutional analysis.” (Kirkbi AG v. Ritvik Holdings Inc., 2005
SCC 65, [2005] 3 S.C.R. 302 at para. 20 [Kirkbi]). This is perhaps what the CRTC had in
mind when it stated, “to the extent that doing so is necessary to the pith and substance
analysis, the Commission has considered the purpose and effects of CASL’s regulatory

scheme as a whole.” (Constitutional Decision at para. 37).

[85] Interpreting CASL as a single regulatory scheme would therefore justify considering
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the purpose and effects of sections 7 and 8 in the context of establishing the validity of
CASL’s overall scheme. However, even in this scenario, it would still be necessary to first
determine the main thrust of the challenged sections on their own before turning to
consider the wider scheme. As the Supreme Court has made clear, where only certain
provisions of an act are challenged, “[t]he first stage of the analysis requires a
characterization of the impugned provision in isolation from the rest of the statute.”
(Kirkbi at para. 23). The CRTC assessed CASL as a whole right from the outset of its pith
and substance analysis, failing to consider the purpose and effects of the impugned CEM

provisions on their own at any point in its decision.

[86] In any event, I do not believe that consideration of sections 7 and 8 has any proper
place in the division of powers analysis called for in this case. The respondent has not
raised the ancillary powers doctrine as a basis for the validity of the impugned CEM

provisions. It is therefore not appropriate to embark on this path of justification.

[87] I find the second way of viewing CASL, which comports more closely with the
appellant’s approach, the preferable view. According to this approach, CASL contains
three separate regulatory schemes, each centered on one of the distinct forms of prohibited
conduct enumerated in sections 6, 7 and 8, respectively. On this reading, the impugned
provisions constitute a distinct regulatory scheme relating to unsolicited CEMs, separate
and apart from CASL’s schemes targeting the alteration of transmission data and
unauthorized installation of computer programs. There is then no basis for considering the

purpose and effects of the latter two schemes in a constitutional analysis of the impugned
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CEM scheme, which stands or falls on its own. The analysis must be confined to the
impugned provisions, which cumulatively form the Act’s CEM scheme, and “[t]he
question is whether the sum of its particular provisions, read together, falls within the
general trade and commerce power” (Securities Reference at para. 91). While provisions
that appear invalid may take on a constitutional cast by integration into an otherwise valid
scheme, an invalid scheme does not take on a constitutional cast by the presence of two

other valid schemes in the same act.

[88] I note that the CRTC also appears to recognize the existence of multiple schemes
within the framework of CASL, distinguishing, at paragraph 37 of its Constitutional
Decision, between the Act’s “unsolicited CEM scheme” and the “schemes relating to the

alteration of transmission data or the installation of computer programs”.

[89] For these reasons, the following division of powers analysis will first identify the
main thrust of the impugned provisions, read together as an economic scheme regulating
the sending of unsolicited CEMs, by considering their purpose and effects in isolation
from the Act’s other provisions, in particular, sections 7 and 8. Next, it will be determined
whether the CEM scheme, thus characterized, meets the General Motors test and therefore
qualifies as valid federal legislation pursuant to Parliament’s jurisdiction over general

trade and commerce (Securities Reference at paras. 91-92).

[90] Before moving on, I note that, on either reading of CASL described above, the Act’s
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regulatory scneme, or senemes, diso mect e remaining two requireiments o1 a regulatory

scheme: an investigatory procedure and a remedial mechanism (General Motors at 676).
These criteria are satisfied by the investigatory and enforcement powers assigned to
persons designated under section 14, as well as the CRTC, the Commissioner of
Competition, the Privacy Commissioner and this Court, pursuant to various provisions of
the Act. As previously stated, the existence of a regulatory scheme is not contested on this
appeal (Constitutional Decision at para. 53). The preceding discussion was necessary only
to identify the parameters of the regulatory scheme to be assessed in the sections that

follow.

(2) Pith and Substance Analysis

[91] Having determined that the impugned CEM scheme, read in isolation, properly forms
the subject of the pith and substance analysis, it is now necessary to consider that
scheme’s purpose and effects, or, in other words, what the scheme seeks to do and what it

does (Securities Reference at para. 94).

(a) Purpose of the CEM Scheme

[92] The case law tells us that legislative purpose may be ascertained by reference to both
intrinsic and extrinsic evidence. Intrinsic evidence, from within the “four corners” of the
legislation, includes explicit statements of an act’s purpose in the legislation itself, as well
as an act’s general structure. Relevant extrinsic material may include accounts of the
legislative process, including Hansard, government publications and similar material

(Firearms Reference at para. 31; R. v. Morgentaler, [1993] 3 S.C.R. 463, 157 N.R. 97 at
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484 [Morgentaler]). Determining legislative purpose may also be aided by identifying the
defect in the law a statute aims to correct, or, in other words, the mischief or evil
Parliament sought to address through the legislation (Firearms Reference at para. 17,

Morgentaler at 484.

[93] There is, of course, no purpose clause for CASL’s CEM scheme in particular.
However, the purpose clause for CASL as a whole, found at section 3 of the Act, is useful
in discerning the purpose of the impugned scheme. Section 3 states that CASL’s purpose is
“to promote the efficiency and adaptability of the Canadian economy by regulating
commercial conduct that discourages reliance on electronic means of carrying out
commercial activities”. The Act’s title echoes this purpose. The reasons why Parliament
sought to regulate commercial conduct of this description through CASL are enumerated
in paragraphs 3(a) to (d), which speak to the evils the legislation aims to address. More

specifically, the commercial conduct regulated by CASL is targeted because that conduct:

(a) impairs the availability, reliability, efficiency and optimal use of
electronic means to carry out commercial activities;

(b) imposes additional costs on businesses and consumers;
(¢) compromises privacy and the security of confidential information; and
(d) undermines the confidence of Canadians in the use of electronic means

of communication to carry out their commercial activities in Canada
and abroad.

It is because certain commercial activities can give rise to these undesirable consequences

that impact the economy that Parliament undertook to regulate those activities through
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CASL.

[94] The commercial activities that CASL regulates are threefold: the alteration of
transmission data in electronic messages, the unauthorized installation of computer
programs and, most pertinently, the sending of unsolicited CEMs. Section 3 thus reveals
that Parliament’s intention in legislating the impugned provisions was to create a scheme
regulating the sending of CEMs in order to prevent impairment of the e-economy and
costs to businesses and consumers, as well as to protect confidential information and

Canadians’ confidence in e-commerce.

[95] Parliamentary debates consistently support the conclusion that the purpose of CASL’s
CEM scheme is to regulate unsolicited CEMs in order to combat spam and associated
online threats in the interests of privacy and security in order to promote a healthy e-

economy (see the Joint Appeal Book (JAB)):

The bill before us will reduce the burden of spam on Canadian businesses
and the risks to individual Canadians. Our goal is to ensure continued
confidence in electronic commerce by addressing the personal privacy and
security concerns that surround Internet spam and related threats. (House of
Commons Debates, 40th Parl, 2nd Sess, No 053 (7 May 2009) at 3216
(Mike Lake); JAB at 1151).

Government has a responsibility to create the economic conditions that will
help build the digital economy. One of the ways we are doing this is by
creating the right framework laws to build trust and confidence in online
transactions and communications. Rules that counter unsolicited email are
critical to that framework. (House of Commons Debates, 40th Parl, 2nd
Sess, No 105 (2 November 2009) at 6495 (Mike Lake); JAB at 1135).
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The legislation is about reducing spam and other computer-related threats
that discourage the use of electronic commerce and undermine privacy.
This legislation restores consumer confidence in online commerce by
protecting both consumers and Canadian businesses from unwanted spam.
Our goal is to ensure confidence in online commerce by addressing the
privacy and personal security concerns that consumers associate with spam
and related threats which deter consumers from participating in the online
marketplace. (House of Commons Debates, 40th Parl, 2nd Sess, No 106 (3
November 2009) at 6581 (Gordon Brown); JAB at 1144).

The origins of this bill, after all, go back to the work of the task force on
spam. The task force recommended that strong action be taken against
unsolicited commercial emails, as it recognized that spam was becoming
more than just a nuisance. It has become the means by which viruses,
trojans and worms are spread through the Internet and it undermines
confidence in the digital economy. (House of Commons Debates, 40th Parl,
3rd Sess, No 101 (22 November 2010) at 6268 (Dave Van Kesteren); JAB
at 1163).

[96] Finally, I note that the appellant faults the CRTC for its “heavy reliance on CASL’s

299

‘stated purpose’” (Appellant’s Constitutional Memorandum at para. 80). However, I also
observe that the appellant, in discerning what it says is the “true purpose” of the CEM
scheme, omits any consideration of the intrinsic and extrinsic evidentiary sources from
which the case law tells us a law’s purpose is to be derived. The appellant seems rather to

rely on what are, in its view, the scheme’s effects in order to arrive at its formulation of the

scheme’s purpose (Appellant’s Constitutional Memorandum at para. 81).

(b) Effects of the CEM Scheme

[97] I turn now to consider the effects of CASL’s CEM scheme, which involves

examining how the law sets out to achieve its purpose. Two types of effects are relevant to
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those subject to its terms, and, secondly, the practical consequences of the scheme’s
application, looking beyond its strict legal operation. The legislation may have incidental
effects that implicate heads of power outside of Parliament’s jurisdiction—these effects
can be discounted in the search for the main thrust of the legislation (Securities Reference
at para. 63; see also Canadian Western Bank v. Alberta, 2007 SCC 22, [2007] 2 S.C.R. 3 at

para. 28 [Canadian Western Bank] and General Motors at 667).

(1) Direct Legal Effects

[98] The direct legal effect of the impugned provisions is the establishment of a federal
regulatory scheme for unsolicited CEMs applicable to all provinces. Under this scheme,
persons wishing to send electronic communications that can reasonably be considered to
have as a purpose encouraging participation in a commercial activity may only do so
where recipients have consented to receiving such messages and CASL’s content
requirements relating to unsubscribe mechanisms and sender contact information have
been met. These legal constraints apply unless a message falls within one of the Act’s
exclusions or recipients’ consent can be implied. Contravention of these regulations
renders the sender liable to an AMP or a civil suit. These are the direct effects of the CEM
scheme. The scheme’s effect is not, contrary to the appellant’s assertions, to “sweep in all
messages that might have a minor commercial purpose” (Appellant’s Constitutional

Memorandum at para. 81, emphasis in original).

[99] What the CEM scheme does not regulate also suggests its operation is limited to its
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stated purpose. In other words, the scheme’s effects do not appear to diverge substantially
from its stated aim, which might suggest colourability (Firearms Reference at para. 18).
The impugned provisions target a particular type of electronic communication—
commercial messaging—that is intimately tied to the scheme’s purpose of protecting e-
commerce. The scheme has no effect on the sending of electronic messages that cannot
reasonably be considered to have as a purpose encouraging participation in a commercial

activity. This belies the appellant’s assertion that “CASL’s ‘true purpose’ is to regulate

unsolicited messages generally.” (Appellant’s Constitutional Memorandum at para. 81,

emphasis in original).

[100] More particularly still, the impugned scheme regulates only a narrow aspect of the
targeted type of messaging. The scheme establishes three consent-related preconditions for
the sending of CEMs: express or implied consent of the recipient; inclusion of an
unsubscribe mechanism to allow recipients to withdraw consent; and inclusion of senders’
identification and contact information so these individuals can be contacted directly and

informed of recipients’ withdrawal of consent, if necessary.

[101] CASL’s CEM scheme does not seek to regulate any other aspect of commercial
messaging. The impugned scheme in no way affects the terms of any contract of sale that
might arise between senders and recipients of CEMs. It does not regulate the content of
CEMs other than mandating the inclusion of an unsubscribe mechanism and senders’
contact information; marketing and advertising-related content considerations are

otherwise unaffected. The scheme does not protect consumers from any unfair business
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practices beyond the sending of unsolicited commercial messages. Essentially, once
recipient consent has been obtained and the few consent-related content requirements
satisfied, as far as CASL is concerned, senders of CEMs are at liberty to offer, advertise or
promote any form of transaction, act or conduct they wish, in any manner, according to

whatever terms they see fit.

[102] Just as the Supreme Court observed of competition in General Motors, commercial
electronic messaging is “not a single matter, any more than inflation or pollution.”
(General Motors at 682). The provinces may deal with commercial messaging in the
exercise of their jurisdiction over fields such as consumer protection and marketing.
However, if regulation of the narrow aspect of commercial messaging targeted by the
impugned provisions constitutes an objective that legitimately falls under federal
jurisdiction, then Parliament also has the constitutional authority to legislate with respect

to that aspect.

[103] According to the double aspect doctrine “the fact that a matter may for one purpose
and in one aspect fall within federal jurisdiction does not mean that it cannot, for another
purpose and in another aspect, fall within provincial competence” (Canadian Western
Bank at para. 30; Securities Reference at para. 66). The double aspect doctrine “recognizes
that both Parliament and the provincial legislatures can adopt valid legislation on a single
subject depending on the perspective from which the legislation is considered, that is,
depending on the various ‘aspects’ of the ‘matter’ in question.” (Canadian Western Bank

at para. 30). I also note, in this regard, that the impugned scheme does not displace, nor
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does it substantially duplicate, any existing provincial legislation.

[104] I wish to address, briefly, the appellant’s contention that the impugned scheme
intrudes on provincial jurisdiction because its consent formalities “interfere[] with
contractual terms” (Appellant’s Constitutional Memorandum at para. 81). The specific
nature of CASL’s alleged contractual interference is not entirely clear, as the appellant
provides no explanation or supporting analysis of its argument on this point. Instead, the
appellant’s single-sentence assertion cites a letter addressed to Industry Canada, authored
by one Philip Palmer, a lawyer with expertise on CASL who appeared as a witness before
the Parliamentary Standing Committee on Industry, Science and Technology, the body
tasked with reporting to Parliament on CASL (JAB at 13913-13914). Mr. Palmer’s letter
specifically addresses CASL’s requirement that all CEMs contain an unsubscribe
mechanism. The letter conjures a hypothetical situation where a contract stipulates that a
creditor may only move to enforce its legal rights against a debtor after providing notice
electronically. Since CASL requires that the creditor’s prior electronic messages to the
debtor include an unsubscribe mechanism, should the debtor “strategically” utilize this
mechanism before the creditor’s electronic notice is sent, the debtor “can certainly slow —
if not arrest — the triggering of legal enforcement” (JAB at 13914). According to Mr.

Palmer, this would result in the “frustration of contractual rights” (JAB at 13914).

[105] I reject the argument raised (or alluded to) by the appellant in this regard. Parsons v.

Citizens’ Insurance Co. of Canada (1881) L.R. 7 App. Cas. 96, [8] A.C. 406 [Parsons], a

fonndational cace an the ccane of the federal trade and commerce nower indeed
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established that subsection 91(2) “does not comprehend the power to regulate by
legislation the contracts of a particular business or trade” (Parsons at 113; see also
Securities Reference at para. 75). However, it is clear that CASL’s CEM scheme does not
regulate the contracts of any particular business or trade. The scheme’s effects apply to the
exceedingly wide array of businesses and trades that participate in e-commerce. These
effects, in any event, do not include, in any meaningful sense, the regulation of contracts

nor the frustration of contractual rights.

[106] First, I observe that neither CASL’s unsubscribe mechanism requirements nor any
other facet of CASL’s CEM scheme constrains parties’ freedom to stipulate in a contract
whatever method of communication or notification they wish to take place between them.
Secondly, frustration of a contract can only be caused “by something for which neither
party was responsible” (Maritime National Fish Ltd. v. Ocean Trawlers Ltd., [1935] 3
D.L.R. 12, [1935] A.C. 524 at 531 [Maritime National Fish]). In Mr. Palmer’s
hypothetical, the debtor, by unsubscribing from the creditor’s messages and precluding
notice in the contractually mandated form, created the conditions preventing enforcement
of the creditor’s contractual rights. The debtor could not then “rely on their own default to
excuse them from liability under the contract.” (Maritime National Fish at 531). The
debtor remains liable and the creditor retains its legally enforceable rights under the
contract. As Mr. Palmer rightly notes, at most, bad-faith use of the unsubscribed
mechanism by a contracting party could delay enforcement of contractual rights—it

cannot, however, frustrate contractual rights nor alter contractual terms. Accordingly, I am

nnneranaded that (TAQT intrmmidec an nravinecial imricdictinn hyv interfarina with cantractnal
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terms.

(i1) Follow-through Effects

[107] One practical consequence or follow-through effect of the impugned CEM scheme
is to regulate the transmission of some commercial information that takes place entirely
within a province. Where this occurs, even the narrow aspect of commercial messaging
targeted by CASL’s CEM scheme may very well lie within provincial jurisdiction over
property and civil rights or local and private matters. This is not, however, fatal to the
legislation. Regulation of “purely local” messaging, as the appellant puts it at paragraph
81 of its Constitutional Memorandum, is merely an incidental or secondary effect of the

impugned scheme.

[108] Incidental effects are “effects that may be of significant practical importance but are
collateral and secondary to the mandate of the enacting legislature” (Canadian Western
Bank at para. 28 citing British Columbia v. Imperial Tobacco Canada Ltd., 2005 SCC 49,
[2005] 2 S.C.R. 473 at para. 28). Incidental intrusions on provincial jurisdiction are
entirely consonant with the modern view of federalism and can be discounted in the
division of powers analysis (Canadian Western Bank at para. 29). Indeed, “[t]he ‘pith and
substance’ doctrine is founded on the recognition that it is in practice impossible for a
legislature to exercise its jurisdiction over a matter effectively without incidentally
affecting matters within the jurisdiction of another level of government” (Canadian

Western Bank at para. 29). The dominant purpose or true nature of legislation, rather than
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its secondary effects, is decisive.

[109] The impugned scheme’s regulation of intraprovincial messaging is incidental to its
primary aim of regulating CEMs that by nature do not respect provincial borders and can
have a dramatic effect on the national economy. Pursuit of this primary aim made the
scheme’s regulation of some intraprovincial messaging unavoidable. The comments made
in General Motors, at page 692, by Dickson C.J. with respect to section 31.1 of what was
then the Combines Investigation Act, R.S.C. 1970, c. C-23 are equally applicable in this
case in light of the practical necessities associated with creating a nation-wide CEM

scheme:

In my view, the fact that federal legislation may have some ramifications
on trade carried on solely within one province will not be fatal to the
legislation’s validity. Every general enactment will necessarily have some
local impact and it would be absurd to strike down legislation for that
reason alone. All of the provisions of the Combines Investigation Act are
open to application on purely intraprovincial transactions. In fact, the
Combines Investigation Act would not be effective competition legislation
if it could not reach intraprovincial activities. The simple fact that s. 31.1
can be applied to transactions occurring entirely within a single province
does not undermine the section’s validity.

[110] Given the purpose and effects of CASL’s CEM scheme set out above, the main
thrust of the impugned scheme is to regulate the public’s ability to send unsolicited CEMs

in order to guard against the threats that such messages can pose to Canada’s e-economy.

(3) Classification: General Motors Test
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[111] Having determined the essential character of the impugned provisions, the CEM
scheme must now be classified by reference to the heads of power enumerated in the
Constitution Act. This Court must determine whether CASL’s CEM scheme is, in
particular, a valid exercise of Parliament’s jurisdiction over general trade and commerce
affecting Canada as a whole. This field of federal competency is particularly susceptible to
expansive interpretation that could threaten the constitutional balance of power struck
between Canada’s federal and provincial governments. However, while an overly broad
interpretation could allow Parliament to run roughshod over provincial powers with
respect to property and civil rights as well as local matters, failure to give meaningful
scope to Parliament’s jurisdiction over trade and commerce would be equally detrimental
to the integrity of the Constitution’s institutional framework (Securities Reference at paras.

70-74).

[112] To maintain balance between federal and provincial powers, federal jurisdiction
over general trade and commerce is confined to matters that are “genuinely national in
scope and qualitatively distinct from those falling under provincial heads of power relating
to local matters and property and civil rights.” (Securities Reference at para. 70). To
distinguish such matters from those of a more local nature better suited to provincial

regulation, the jurisprudence has developed a five-factor inquiry.

[113] The five indicia of valid general trade and commerce legislation were set out by the
Supreme Court in General Motors. They are as follows: (i) the impugned legislation must

be part of a regulatory scheme; (ii) the scheme must be monitored by the continuing
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oversight of a regulatory agency; (iii) the legislation must be concerned with trade as a
whole rather than with a particular industry; (iv) the legislation should be of a nature that
provinces jointly or severally would be constitutionally incapable of enacting; and (v) the
failure to include one or more provinces or localities in a legislative scheme would
jeopardize the successful operation of the scheme in other parts of the country (Kirkbi at

para. 17 citing General Motors at 662).

[114] The five General Motors indicia are hallmarks of a valid exercise of Parliament’s
general trade and commerce power. However, the list of criteria is non-exhaustive, and
failure to meet all five is not necessarily fatal to federal legislation (Kirkbi at para. 17). As
the Supreme Court stated in General Motors, the five indicia simply offer a “principled
way” of conducting the analysis, “a preliminary check-list of characteristics, the presence
of which in legislation is an indication of validity under the trade and commerce power.”

(General Motors at 662).

[115] The appellant concedes that the impugned CEM scheme meets the first two indicia
regarding the existence of a regulatory scheme under the oversight of a regulatory agency

(Constitutional Decision at para. 53). I therefore proceed to the third step of the test.

(a) General Motors Test iii) Is the Legislation Concerned with Trade as a
Whole?

[116] The third General Motors indicium is the legislation must be concerned with trade

as a whole rather than with a particular industry. I accept the CRTC’s assessment, at
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paragraphs 5657 of its Constitutional Decision, that e-commerce has become a pillar of
Canada’s national economy, one that transcends industries, sectors and categories of

market participants as well as provincial borders. Email, which is similarly borderless, is
integral to the functioning of the e-economy for the reasons stated at paragraph 57 of the

Constitutional Decision.

[117] Unsolicited emails can carry a number of electronic threats, “such as phishing
attacks, malware, botnets (malware that is controlled remotely), identity theft, and online
scams.” (Constitutional Decision at para. 61). The record shows that the potential of
CEMs to transmit such pernicious contents has both direct and indirect costs on
businesses, necessitating investments in anti-spam filters and other security solutions,
giving rise to help desk costs and causing lost productivity as well as wasted storage and
server capacity. Realization of the threats that can accompany CEMs would also impair, in
a far more drastic way, the ability of businesses or individuals—depending on the victim
of the attack—to use electronic means to carry out commercial activities. Unsolicited
CEMs, both because they are potential vehicles for electronic threats and because they are
often unwanted and irritating, also undermine consumer confidence in e-commerce
(Canada, Task Force on Spam, Stopping Spam: Creating a stronger, safer Internet,
(Ottawa: Industry Canada, May 2005) [Task Force on Spam Report]; JAB at 11905;
OECD, Directorate for Science, Technology and Industry, Committee on Consumer Policy
and Committee for Information, Computer and Communications Policy, Report of the
OECD Task Force on Spam: Anti-Spam Toolkit of Recommended Policies and Measures,
OECD Digital Economy Papers No 114, DSTI/CP/ICCP/SPAM(2005)3/FINAL (April
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2006); JAB at 12617).

[118] These deleterious effects associated with unsolicited CEMs threaten e-commerce in
Canada. The impugned scheme regulates the sending of unsolicited CEMs to defend
against these threats. Once it is accepted that e-commerce permeates Canada’s economy
and is not confined to any specific industry or sector—and I do not perceive the appellant
as seriously contesting this proposition—it must follow that the impugned legislation is

concerned with trade as a whole and thus satisfies the third General Motors indicium.

[119] The appellant, however, draws a parallel between CASL’s CEM scheme and the
federal securities scheme found to be ultra vires Parliament in the Securities Reference.
Just as the latter act reached into “all aspects of contracts for securities within the
provinces” and would have triggered the “wholesale displacement of provincial
regulation”, CASL’s CEM scheme, according to the appellant, “reaches into the day-to-
day regulation of messaging, also regulated by provincial consumer protection, privacy

and marketing laws.” (Appellant’s Constitutional Memorandum at para. 82).

[120] The appellant’s argument must be rejected, and the Securities Reference
distinguished from the present case, on two grounds. First, unlike the abortive Securities
Act, the impugned CEM scheme does not engage in the detailed regulation of an industry.

Secondly, it is not clear that the CEM scheme displaces existing provincial legislation.
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[121] The Securities Act fell outside Parliament’s constitutional purview over general

trade and commerce because the legislation descended into the day-to-day regulation of a
specific industry—the securities industry (Securities Reference at para. 123). The Supreme
Court found that the act “would regulate a// aspects of contracts for securities within the
provinces, including all aspects of public protection and professional competence within
the provinces.” (Securities Reference at para. 122, emphasis in original). The act was thus
an “attempt to take over regulation of the entirety of the securities trade in Canada”

(Securities Reference at para. 126).

[122] The appellant’s analogy between the Securities Act and CASL’s CEM scheme is ill
suited in this regard. In the first place, the impugned CEM scheme does not regulate all
messaging, but only one specific type—commercial messaging. It furthermore targets only
a narrow aspect of this type of messaging, leaving ample room for provincial regulation of
CEMs, including in the areas of consumer protection, privacy and marketing mentioned
by the appellant. Further still, “messaging”, or, more properly, “commercial messaging”,
is not a discrete economic industry in the same way as the trade in securities. E-commerce
transcends industries and permeates the economy, meaning that CASL’s CEM scheme
regulates a specific aspect of many industries, rather than all aspects of a specific industry,
as with the Securities Act. The current inquiry centers on whether that specific aspect falls
within the federal domain. The appellant’s strained analogy with the scuttled Securities

Act does not support, let alone compel, a negative finding on this question.

[123] In contrast to CEM regulation and CASL, moreover, securities regulation was an
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area in which the provinces had been deeply engaged for many years prior to the
Securities Act. At the time of the Securities Reference, every province and territory
already possessed its own securities laws and regulatory agency (Securities Reference at
paras. 41, 101, 115). Provinces were required to suspend their own securities laws as a
prerequisite to joining the federal regime. The effect of the Securities Act was therefore to
“duplicate and displace the existing provincial and territorial securities regimes, replacing
them with a new federal regulatory scheme.” (Securities Reference at para. 106). In
contrast, as the CRTC noted at paragraphs 46 and 66 of its Constitutional Decision, no
pre-CASL provincial legislation existed addressing the sending of unsolicited CEMs and
related e-threats. Accordingly, displacement of provincial legislation is not a factor in the
present case as it was in the Securities Reference. The appellant’s failure to point to any
specific examples of displacement belies its attempt to analogize between the Securities
Act’s “wholesale displacement of provincial regulation” and the effects of CASL

(Appellant’s Constitutional Memorandum at para. 82).

(b) General Motors Test iv) Are the Provinces Incapable of Enacting the
Legislation?

[124] The fourth indicium of valid general trade and commerce legislation is that the
provinces, jointly or severally, would be constitutionally incapable of enacting it. I find
CASL’s CEM scheme satisfies this indicium as well. It may be that the provinces, acting
in concert, possess the constitutional capacity to enact uniform legislation regulating
unsolicited CEMs. However, as the CRTC recognized at paragraph 70 of its Constitutional

Decision, there can be no assurance that the provinces could address these issues on a

~ .. 101 e, ~ 1 ~
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interprovincial scheme. The Supreme Court’s rationale for the provinces’ inability to
achieve the national aims of the federal securities scheme in the Securities Reference
applies equally with respect to CASL: “[t]he provinces’ inherent prerogative to resile from
an interprovincial scheme...limits their constitutional capacity to achieve the truly
national goals of the proposed federal Act.” (Securities Reference at para. 120). The
provinces’ sovereignty with respect to future legislative action makes CASL’s CEM
scheme “qualitatively different from what the provinces, acting alone or in concert, could

achieve.” (Securities Reference at para. 121).

(c) General Motors Test v) Would a Province s Failure to Join Jeopardize
the Scheme?

[125] The final General Motors indicium is that the failure to include one or more
provinces in the legislative scheme would jeopardize its successful operation in other parts
of the country. I am mindful, here, of the Supreme Court’s direction in the Securities
Reference that this factor “should not be read as introducing an inquiry into what would be
the best resolution in terms of policy” and “[t]he test is not which jurisdiction — federal or
provincial — is thought to be best placed to legislate regarding the matter in question.”
(Securities Reference at para. 90). Rather, the focus of the inquiry remains on determining
whether the matters in question “are essential in the national interest, transcend provincial
interests and are truly national in importance and scope.” (Securities Reference at para.

90). I find the regulation of unsolicited CEMs is such a matter.
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from electronic threats that could easily emanate from, and visit their deleterious effects
on, any place in the country, federal regulation is essential. If one province were to have
more lenient laws respecting unsolicited CEMs, spammers using cloud computing or other
methods could easily arrange to disseminate their CEMs from servers located in that
province (JAB at 11414). This would fundamentally handicap any interprovincial scheme
aimed at guarding Canada’s e-economy from the online threats associated with unsolicited
CEMs. In this way, a federal regime, such as the impugned CEM scheme, is “qualitatively

different from a voluntary interprovincial scheme.” (Securities Reference at para. 123).

[127] The rationale for federal legislation on spam mirrors the justification for federal
regulation of competition endorsed by the Supreme Court in General Motors. Any
corporation “has the capacity to ‘walk across’ provincial boundaries in order to buy or
sell, lend or borrow, hire or fire”, meaning there is a virtual “absence of artificial
impediments” with respect to competition. Consequently, “the market for goods and
services is competitive on a national basis, and provincial legislation cannot be an
effective regulator.” (General Motors at 679). The artificial impediments of provincial
borders are similarly irrelevant when speaking of the internet, email, and the digital
economy. In fact, relative to corporations, spammers may enjoy an even greater facility for
transcending provincial borders in order to conduct their activities. In these circumstances,

provincial legislation is simply inadequate to the task of regulating unsolicited CEMs.

[128] Finally, I wish to briefly address the appellant’s assertion that “CASL’s field of
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from matters of provincial concern’”, and the appellant’s criticism of the CRTC for
bypassing this analysis (Appellant’s Constitutional Memorandum at para. 82, note 116).
The test cited by the appellant is the test for assessing whether an issue qualifies as a
matter of national concern under the national concern doctrine of Parliament’s peace,
order and good government (POGG) power (R. v. Crown Zellerbach Canada Ltd., [1988]
1 S.C.R. 401, 49 D.L.R. (4th) 161 at 184). Parliament’s POGG power is not the basis on
which the respondent has argued the validity of CASL’s CEM scheme. In the context of
Parliament’s power over general trade and commerce, the question of whether matters are
“genuinely national in scope and qualitatively distinct from those falling under provincial
heads of power” is assessed through the five General Motors indicia of validity—a test
tailored to assess validity under this particular head of power (General Motors at 678,
680; Kirkbi at para. 16; Securities Reference at para. 109). The appellant’s allusion to the

national concern test is misguided, and the CRTC did not err in eschewing this analysis.

[129] Based on the above, I find CASL’s CEM scheme is a valid exercise of Parliament’s
power over general trade and commerce affecting Canada as a whole pursuant to the

second branch of subsection 91(2) of the Constitution Act.

B. Is CASL’s Infringement of Section 2(b) of the Charter Justified under Section 1?

[130] In the normal course, a section 2(b) Charter analysis begins by determining whether

the activity in question constitutes expression for the purposes of section 2(b) by either
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impugned law restricts that expression (R. v. Sharpe, 2001 SCC 2, [2001] 1 S.C.R. 45 at
paras. 147-148 [Sharpe]). However, the respondent concedes that CEMs fall within the
scope of activity protected under section 2(b), that the purpose of the impugned provisions
is to restrict that activity and that the impugned provisions therefore infringe freedom of
expression guaranteed by section 2(b) of the Charter (Respondent’s Constitutional
Memorandum at paras. 34-35). This concession is reasonable given the well-established
view that commercial expression warrants constitutional protection (see, for example,
Sharpe at paras. 143—144; R v. Guignard, 2002 SCC 14, [2002] 1 S.C.R. 472 at para. 21
[Guignard]; Ford v. Quebec (Attorney General), [1988] 2 S.C.R. 712, 54 D.L.R. (4th) 577
[Ford]; Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927, 58 D.L.R. (4th)

577 at 971 [Irwin Toy]). I therefore proceed straight to the section 1 analysis.

[131] As a preliminary matter, section 1 requires that a limit on a Charter right or freedom
be “prescribed by law”. Next, it must be determined whether the objective of the
impugned measures is pressing and substantial, or, in other words, sufficiently important
to warrant limiting a Charter right. The three prongs of the proportionality analysis then
require (1) a rational connection between the restricting measures and the measures’
objective; (2) that the impugned measures impair the right or freedom as little as possible;
and (3) overall proportionality between the benefits of the impugned measures and the
deleterious effects to which they give rise (R. v. Oakes, [1986] 1 S.C.R. 103, 26 D.L.R.
(4th) 200 [Oakes]; Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835, 120
D.L.R. (4th) 12; Thomson Newspapers Co. v. Canada (Attorney General), [1998] 1 S.C.R.
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(1) Is the Limit “Prescribed by Law™?

[132] The analysis of whether a limitation is “prescribed by law” has two elements: the
limit must be a duly enacted “law”, and it must be “prescribed”, meaning the law must be
sufficiently precise and accessible (Greater Vancouver Transportation Authority v.
Canadian Federation of Students, 2009 SCC 31, [2009] 2 S.C.R. 295 at para. 50

[Vancouver Transportation Authority)).

[133] The preceding division of powers analysis established that CASL was validly
enacted by Parliament pursuant to the general trade and commerce power under

subsection 91(2) of the Constitution Act. CASL is therefore duly enacted law.

[134] Next, it must be determined whether CASL is sufficiently precise to meet the
“prescribed” requirement. The purpose of this requirement is twofold. First, it allows
people subject to the law to know what the law prohibits so they can regulate their conduct
accordingly. Secondly, precise laws provide guidance with respect to their enforcement
and thereby limit arbitrary government action (Vancouver Transportation Authority at
para. 50). The Charter-limiting measure must present an intelligible standard to both the

public and those charged with applying the law.

[135] The case law makes clear that “a liberal approach to the precision requirement” is

appropriate and “the standard is not an onerous one.” (Vancouver Transportation Authority
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at para. 54; Osborne v. Canada (Treasury Board), [1991] 2 S.C.R. 69, 82 D.L.R. (4th) 321
at 94-97 [Osborne]). An impugned law will not fail this stage unless it “is so obscure as to
be incapable of interpretation with any degree of precision using the ordinary tools.”

(Osborne at 94).

[136] A corollary to the requirement that laws be sufficiently precise is that laws must not
be impermissibly vague. The doctrine of vagueness was discussed by the Supreme Court
in R v. Nova Scotia Pharmaceutical Society, [1992] 2 S.C.R. 606, 93 D.L.R. (4th) 36
[Nova Scotia Pharmaceutical Society]. The Court stated at paragraph 38 that only a law
exhibiting “the most serious degree of vagueness” would fail the “limit prescribed by law”
hurdle. The Court described an unconstitutionally vague law at paragraph 64 in the

following terms:

A vague provision does not provide an adequate basis for legal debate, that
is, for reaching a conclusion as to its meaning by reasoned analysis
applying legal criteria. It does not sufficiently delineate any area of risk,
and thus can provide neither fair notice to the citizen nor a limitation of
enforcement discretion. Such a provision is not intelligible, to use the
terminology of previous decisions of this court, and therefore it fails to give
sufficient indications that could fuel a legal debate. It offers no grasp to the
judiciary. This is an exacting standard...

[137] With these principles in mind, I now turn to the impugned legislation. The appellant
argues that CASL’s key definitions are open-ended and fail to delineate a legal zone of
risk (Appellant’s Constitutional Memorandum at para. 40). The appellant implicates two

of CASL’s defined terms in particular: “commercial activity” in subsection 1(1) and
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“CEM” in subsection 1(2) (Appellant’s Constitutional Memorandum at paras. 39, 42).

These provisions are reproduced below:

1(1) The following definitions
apply in this Act.

“commercial activity”

“commercial activity” means any
particular transaction, act or
conduct or any regular course of
conduct that is of a commercial
character, whether or not the
person who carries it out does so
in the expectation of profit, other
than any transaction, act or
conduct that is carried out for the
purposes of law enforcement,
public safety, the protection of
Canada, the conduct of
international affairs or the defence
of Canada.

“electronic message”

“electronic message” means a
message sent by any means of
telecommunication, including a
text, sound, voice or image
message.

Meaning of commercial
electronic message

1(2) For the purposes of this Act,

https://decisions.fca-caf.gc.calfca-caf/decisions/en/item/480093/index.do

1(1) Les définitions qui suivent
s’appliquent a la présente loi.

« activité commerciale »

« activité¢ commerciale » Tout acte
isolé ou activité réguliére qui revét
un caractere commercial, que la
personne qui I’accomplit le fasse
ou non dans le but de réaliser un
profit, a I’exception de tout acte
ou activité accompli a des fins
d’observation de la loi, de sécurité
publique, de protection du
Canada, de conduite des affaires
internationales ou de défense du
Canada.

« message électronique »

« message €lectronique » Message
envoyé¢ par tout moyen de
télécommunication, notamment un
message textuel, sonore, vocal ou
visuel.

[..]

Message électronique
commercial

1(2) Pour I’application de la

64/160



3510395 Canada Inc. v. Canada (Attorney General) - Federal Court of Appeal

a commercial electronic message
is an electronic message that,
having regard to the content of the
message, the hyperlinks in the
message to content on a website or
other database, or the contact
information contained in the
message, it would be reasonable to
conclude has as its purpose, or one
of its purposes, to encourage
participation in a commercial
activity, including an electronic
message that

(a) offers to purchase, sell, barter
or lease a product, goods, a
service, land or an interest or
right in land;

(b) offers to provide a business,
investment or gaming
opportunity;

(c) advertises or promotes
anything referred to in paragraph
(a) or (b); or

(d) promotes a person, including
the public image of a person, as
being a person who does
anything referred to in any of
paragraphs (a) to (c), or who
intends to do so.

présente loi, est un message
¢lectronique commercial le
message ¢lectronique dont il est
raisonnable de conclure, vu son
contenu, le contenu de tout site
Web ou autre banque de données
auquel il donne acces par
hyperlien ou I’information qu’il
donne sur la personne a contacter,
qu’il a pour but, entre autres,
d’encourager la participation a une
activité commerciale et,
notamment, tout message
¢lectronique qui, selon le cas:

a) comporte une offre d’achat,
de vente, de troc ou de louage
d’un produit, bien, service,
terrain ou droit ou intérét
foncier;

b) offre une possibilité
d’affaires, d’investissement ou
de jeu;

¢) annonce ou fait la promotion
d’une chose ou possibilité
mentionnée aux alinéas a) ou b);

d) fait la promotion d’une
personne, y compris I’image de
celle-ci aupres du public, comme
¢tant une personne qui accomplit
— ou a ’intention d’accomplir
— un des actes mentionnés aux
alinéas a) a ¢)

[138] I begin with the definition of CEM in subsection 1(2). The definition of CEM rests

on two subconcepts. First, a CEM is an electronic message. Subsection 1(1) defines
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electronic message as “a message sent by any means of telecommunication, including a
text, sound, voice or image message.” This definition confirms what the average person
would expect the term “electronic message” to include: email, text message and any other
text, sound or voice-based message conveyed via any of the diverse social media and
instant messaging platforms that function electronically. Subsection 6(8) clarifies that
telephone calls and voicemail are not included in this definition. The appellant does not

appear to take issue with this aspect of the definition of CEM.

[139] Cutting through the nuance of subsection 1(2), the second key component of a CEM
is that it encourages participation in a commercial activity. Like “electronic message”,
“commercial activity” is also defined in subsection 1(1). This definition indicates that
“activity” includes any transaction, act or conduct. The definition also clarifies that
“commercial” activities are not limited to activities where there is an expectation of profit.
Although the definition does not shed additional light on the meaning of “commercial”,
this does not render the definition of “commercial activity” or “CEM” impermissibly

vague.

[140] “Commercial” is not a word unfamiliar to the average person. The Oxford English
Dictionary defines the adjective “commercial” as “engaged in commerce; trading.” The

noun “commerce” is, in turn, defined as follows:

1.a. Exchange between men of the products of nature or art; buying and
selling together; trading; exchange of merchandise, esp. as conducted on a
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the transactions, arrangements, etc., therein involved.

(SOURCE: Oxford English Dictionary, (last visited May 13, 2020) online:
www.oed.com)

[141] This definition captures the essential meaning that an average person would ascribe
to “commerce”: exchange, trade, buying and selling. The term “commercial” is also given
more concrete meaning by the descriptions of CEMs in paragraphs 1(2)(a) through (d),
which refer to purchasing, selling, bartering and leasing, as well as business, investment

and gaming opportunities.

[142] The appellant argues that removing an expectation of profit from the definition of
commercial activity creates ambiguity. I disagree. While transactions, acts and conduct in
the way of exchange, trade, buying and selling may typically aim at turning a profit, such
activities could additionally, or alternatively, be carried out for other purposes, including
political reasons or altruism, to name a few. These or other considerations could
supplement, have a role equal to, or entirely overshadow profit in motivating activities
that, in manner and form, and thus in the ordinary understanding of the average person,
constitute commercial activities. I therefore agree with the respondent that removing an
expectation of profit from the definition of “commercial activity” reduces rather than
increases ambiguity by precluding desultory wrangling over the subjective expectations

harbored by senders of CEMs.

[143] In my view, reading the definitions of “commercial activity” in subsection 1(1) and
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“CEM?” in subsection 1(2) together presents a sufficiently clear explanation of the

meaning of “commercial activity” for the purposes of defining a CEM in subsection 1(2).

[144] What it means to “encourage participation” in a commercial activity is also
reasonably clear from subsection 1(2). It includes making an offer to a person to engage in
any transaction, act or conduct that involves purchasing, selling, bartering, leasing or any
activity that would be judged similar to these according to an average person’s
understanding of the term “commercial activity”. It also includes offering any type of
opportunity listed in subsection 1(2) or reasonably similar opportunities. Finally, it

includes advertising or promoting any of the foregoing.

[145] The last consideration is how one is to determine whether an electronic message has
as its purpose, or one of its purposes, to encourage participation in a commercial activity.
Subsection 1(2) directs that a reasonable conclusion on this question be drawn from the

message’s content, hyperlinks and contact information.

[146] Thus, reading subsections 1(1) and 1(2) together identifies the medium targeted by
CASL, tells the public both what to look for and where to look in order to identify the
targeted conduct, and indicates that the standard for determining whether a particular

electronic message is a CEM is the familiar legal standard of reasonableness.

[147] The appellant, however, contends that the zone of risk created by CASL is

impermissibly vague because Parliament elected to use examples or descriptions rather
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than factors to help define “CEM” (Appellant’s Constitutional Memorandum at para. 43).
Suffice it to say there is no authority for the proposition that factors must guide a law’s
application for the law to pass constitutional muster. Listing non-exhaustive examples or
descriptions to help instruct citizens and direct law enforcement is also a common

legislative technique and does not, on its own, render a law unconstitutionally vague.

[148] The appellant also contends that, because hyperlinked content can convert a
message into a CEM, and the content accessible through a link can change at any time, the
definition of CEM creates an “unknowable risk”. The inclusion of links undoubtedly
raises the risk that an electronic message will be deemed a CEM by vastly increasing the
quantity of information reviewable for the purpose determining whether the message can
reasonably be considered to have as its purpose, or one of its purposes, encouraging
participation in a commercial activity. This risk will be more or less depending on the
nature of the linked sites: do the sites offer to purchase, sell, barter or lease a product,
good, service or land? Do they offer business, investment or gaming opportunities? Do
they advertise or promote any of the foregoing or promote a person for doing any of the
foregoing? To what degree is any of the foregoing the primary function or purpose of the
linked sites? Does the nature of the linked sites increase or decrease the likelihood that
any of the foregoing, though not present on the sites at the time the links were included in
an electronic message, will subsequen